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Arising out of Order-in-Original No. MP/10/Dem/2015-16 dated 30.11.2015 issued by
Deputy Commissioner, Central Excise, Div-V, Ahmedabad-|

) orferepal @1 Ard vd uar Name & Address of the Appellant / Respondent

M/s. AlA Engineering Ltd., Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid-:
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(i) in case of any loss of goods where the Iossp"éc ; _gﬁ?@ﬁom a factory to a warehouse or to
another factory or from one warehouse to another”during, {He talirse of processing of the goods in a
warehouse or in storage whether in a factory or ina w_/a'reh use A\
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(b)  In case of rebate of duty of excise on goods”'e“xbgﬁrt‘ed to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One’Lac.
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Under Section 358/ 35E of CEA, 1944 ah appedl neétg;
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| the speciél bench of Custom, Excise & Service Tax Appellate Tribunal of West Block

No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central. Excise(Appea)) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order. covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FqU © I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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~ For an appeal to be filed before the CESTAT;-40%-0f the Duty & Penalty confirmed by

the Appellate Commissioner would have,,»t‘o’?-»‘rb,ﬂé"\“é’r.eg‘fﬁ;éfﬁqsited. It may be noted that the

pre-deposit is a mandatory condition for 'filir,j'g""_é\ppeé'lf
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D dfore CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Sectignf'83’ & Ségtiop‘.ﬁG{p\f}thﬁe Finance Act, 1994)
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(i) amount determined under Séction:1.[
(ii) amount of erroneous Cenvat'Cre \;,,,y.,t?‘ﬁgﬂ'l‘”
(i) amount payable under Rule 6 of the-Cénvat Credit Rules.

Under Central Excise and Service Tax; “Duty @@m’ang«{dﬁ&l‘sha” nelude:
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.”
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ORDER-IN-APPEAL

This appeal has been filed by M/s AIA Engineering Ltd (Unit-13) Plot No.14,Girnar-
Scooter Compound, GVMM, Odhav, Ahmedabad (hereinafter referred to as “the appellant”)
against the Order-in-Original No.MP/1 0/Dem/2015-16 dated 27.11.2016 (hereinafter referred to

s  the impugned order) passed by the Deputy Commissioner of Central Excise, Division-V,

Ahmedabad-1 (hereinafter referred to as “the adjudicating authority™).

2. Brieﬂy stated, a show cause.notice dated 28.04.2015 was issued to the appellant for
recovery of recovery of Cenvat credit wrongly taken to the tune of Rs.2,19,713/-, during April
2014 to March 2015, on (i) Banking and Other financial Services (where the services rendered
was for entering into forward contracts in relation to foreign exéhange breking which is in nature
of speculative activities and not an input services); (ii) Legal Consultancy Services (provided by
consultants not based in the country and utilized in relation to the assessee’s intellectual Property
Rights related disputes outside the country); and (iii) Renting of. immovable properties services
(the immovable property is not the premises of any of the registered unit. Vide the impugned,
the adjudicating authority has confirmed the demand with interest and imposed penalty of

Rs.1,09,000/-.

Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that:

(U8)

e The service viz., banking and financial services have been used by the appellant for
“inward remittances” and “outward remittances” made by the bank for the exported
goods; that the appellant entered into forward contracts with the bank to cover the risk of
foreign exchange fluctuation betwe}nfﬂle o‘yjeLiggas currencies and the local currency,
which may otherwise cause 1mmense loss fo the agpellant

s The services are received in relatlon to the act1v1tles 1elat1ng to their business and if they
did not avail such services, the’ appellant WOuld no been able to export the goods
manufactured by them, therefore, bllGh se1v1ces ale 1nleg1 ally connected to the appellant’s
business and are input services W1th1n the meamno of the definition given under Rule
2(1) of the Cenvat Credit Rules, 7004,ihat smce"t{ he Banking and Financial is time and
again considered as input service by various CESTAT, the adjudicating authority has
denied by stating that the service were not integrally connected to their manufacturing
activities. Therefore, the impugned order is contrary to the settled legal position. The
appellant cited various citations in support of their arguments.

o The denial of credit on legal consultancy service is also. wrong as such services were
integral to the protection of patent of goods manufactured by tl}e appellant; that if the
patent infringement suit would not have been defended by the appellant, sales in the USA
market would not be possible; that the services utilised in relation to the patent
infringement case in USA were in order to protect their market and on- going sales;
which was directly related to their business; that the Service tax was paid by the appellant
on reverse charge mechanism and considering the said facts, the view taken by the
adjudicating authority that defending the patent suit had no bearing on the manufacturing
activities is baseless. -

e - The Renting of Immovable Property service availed by them was in relation to the rented
godown for storage of inputs and the service provider has paid service tax on the godown
as service provider; that since the storage of inputs is integral part of their manufaéturing
activities, they are entitled to avail the credit on service tax paid towards renting of
immovable property; that the appellant had declared such premises taken for rent for

storage of inputs to.the service tax authorities, thus the denial of credit is not sustainable.
' t
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e The Commissioner (Appeals) has allowed credit of such renting of immovable property

considered the said decision while passing the impugned order.

" for earlier period, vide his order dated 12.08.2015;-that ; he adjudicating authority has not

e There is no justification in imposition of penalty in law as well as in facts, as in the facts
of the present case, there was no allegation of any malafide intention to evade payment of

tax.

4. A personal hearing in the matter was held-on 19.10.2016. Shri Sudhanshu Bissa,

Advocate appeared for the same and reiterated the grounds of appeal. He also submitted copy of

various citations in support of their arguments narrated in the appeal.

5. I have carefully gone through the facts of the case and submissions made by the appellant
in the appeal memorandum as well as at the time of personal hearing. The limited issue to be
decided in the instant case is relating to eligibility of input service crédit on (i) Banking and

Financial Service; (ii) Legal Consultancy Service; and (iif) Renting of Immovable Property

Service during the period from April 2014 to March 2015.

6. (1) "input service" means any service,-
. (i) used by a provider of taxable service for providing an output service or

(ii) used by the manufacture, whether directly or indirectly, in or in relation to the
manufacture of final products and clearance of, “final products from the place of
removal,

and includes services used in relation to setting up, modernization, renovation or rej)airs of a
factory, premises of provider of oulput service or an office relating to such factory or
premises, advertisement or sales promotion, market research, storage upto the place of
removal, procurement of inpuls, accounting, auditing, financing, recruitment and quality
control, coaching and training, computer networking, credit rating, share registry, and
security, business exhibition, legal services, inward transportation of inputs or capital goods
and outward transportation upto the place of removal;

7 The above definition of 'input service' fixes the meaning of the expression and the
services used by the manufacturer, are required to have a nexus with the
manufacture of the final product and clearance of the final product upto the place of
removal. The services which are enumerated in the inclusive clause of the said definition

are also required to have been used up to "place of removal". Therefore, only activities

2y

e
relating to business, which were taxable servicp&_ancj;‘"‘segl?@%{lle manufacturer in relation to
the manufacture of final product and clem‘anp;/'éf};gthefﬁﬁ-‘él"}p oduct up to the place of

removal would be eligible as 'input services'. éftegfﬁ_. A

) t
n ial;'p’ducts are cleared from the
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place of removal, there would be no scopeAfor‘,"st\lio‘séé?iliﬁf}}gﬁéﬁ;}bf service to be freated as
input service. Services beyond the stage of n{anl;l_fahc: mﬁz“ﬁ;a}ld/clearance of the goods from
the factory cannot be considered as input se1'vices.-(rﬁ{ 13:?31 the purpose of ascertaining the
admissibility of CENVAT credit on services, the nature of service availed should be in
consonance with the above parameters. Keeping in view of above aspect, I would like to
discuss the issue service wise.

(i) Banking and other financial services:

8. The adjudicating authority has denied the input service credit on the ground that the

service rendered was for entering into forward contracts in relation to foreign exchange broking

t
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which is in nature of speculative activities, thus not an input services. On the other hand, the
appellant has contended that the said services have been used by the appellant-?for “inward
remittances” and “outward remittances” made by the bank for the exported goodﬁs; that they
entered into forward contracts with the bank to cover the risk of foreign exchange fluctuation
between the overseas currencies and the local currency, which may otherwise cause immense
loss to the appellant. Now, the question arises, whether such activities, as contended by the
appellant, is within the ambit of the definition of “input service” or otherwise. It is the contention
of the appellant that as they export their goods substantially, it was very much necessary for
them to enter into contracts with the service provider i.e Bank to prevent losses arising from
currency fluctuation/variation; that the said service is required to be treated as in relation with
their business activities as their input service and therefore, they are entitled for Cenvat credit on
such service being a input service. It is observed that the remittance is‘ a charges on payment
received i.e inward remittance from the foreign buyers and payment sent i,e outward remittance
to foreign suppliers through the bank and forward contract. The activity of forward contract and
the remittances of inward/outward payment have not directly or indirectly in relation to the
manufacture/clearance of goods or with the other activities viz. accounting, auditing, financing,

etc as described in the definition of “input service” upto the place of removal.

9. While deciding this issue, the adjudicating authority has relied on various case laws
viz.(i) M/s Ultratech Cement Ltd reported at 2010 (260) ELT 369 (Bom); (ii) M/s Hindustan
National Glass and Industries reported at 2013 (288) ELT 408 (T11—Del) (iii) CCE Chennai V/s
Sundaram Brake Linings reported at 2010 (19) STR 1,7'7«1(T'r1-@ﬁ‘nna1) (iv) CCE Nagpur Vs
Manikgarh Cement Works reported at 2010 (18) STR ’)75 (Tn) and (v}\\landana Global -2010
(253) ELT 440 (Tr-LB) and held that in the instant case, the Ce

financial Services is not admissible to the appellant\as the

‘vat credl:f}@n Banking and Other
)

fices wﬁdmed was for entering

into forward contracts in relation to foreign exchange\Bl\okmg Whlclj/rs/m nature of speculative
activities and not an input services. I further observe “that this issue was decided by
Commissioner (Appeals) vide his OIA No.AHM-EXCUS,-001-APP-001-2015-16 dated
12.08.2015, wherein the credit was denied. In view of above discussion and applying the r'atio of
the said citations referred to above and OIA dated 12.08.2015, I observe that the adj Llaicatillg has
rightly denied the credit in the instant case, stating that the said service has no nexus with the
manufacturing activities or utilized beyond place of removal and it would not terméd as “input

service”. Therefore, I uphold the decision of adjudicating authority.

(i) Legal Consultancy Service.

10. I observe that the appellant has availed the Cenvat credit on Legal Consultancy
service in respect of service obtained at USA for the protection of patent of goods manufactured
by them. It is the contention of the appellant that if the patent infringement suit would not be
defended, the repercussion would be fatal and they would not be in a position to sell their goods
in the overseas market. The appellant argued that they had discharged service tax in the reverse
charge mechanism. I observe that in the instant case, the issue to be considered is as to whether

the legal service obtained at abroad can be termed as “input service” on their business activities
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and falls within the ambit of the definition of input service. The adjudicating authbrity, in the
impugned order stated that there is no reason to construe that defelf&hlg 3 patent infringement in
the USA can have any bearing on the manufacturing business of the appellant. He also stated that
no evidence was.adduced by the appellant before him to show that such a law suit has any

integral nexus with their business of manufacturing activity.

12. The definition of input service given in Rule 2(1) of Cenvat Credit Rules, 2004 clearly
covers that “any service used by a provider of taxable service for providing an output service”
and specifically includes the “legal services”. Further, the issue relating to availment of Cenvat
credit on “Legal Consultancy Service” as “input service” is no longer res integra, in view of
various judgment viz., (i) in the case of M/s HCL Comnet System & Service Ltd.‘ reported at
2015 (37) STR 716 (All); (ii) CCE Vs HCL Technologies repqrted at 2015 (40) STR 1124 (Tri-
Del); (iii) Golden Tobaco Ltd reported at 2013 (30) STR 594 (Tri) ; and M/s Delphi Automotive
System P Ltd reported at 2014 (36) STR 1089 (Tri-Del) etc. In all these judgments, it has been
held that the s;aid‘ service is covered in the definition of “input service. In the instant case, as
stated above, the legal service was obtained at USA and paid service tax under reversed
mechanism. The adjudicating authority stated that the appellant has not adduced any evidence to
establish that the service was availed only in nexus with the Business of manufacturing/clearance
of their export goods. The onus to fulfill the requirement relating to the claim clearlytrests on the
appellants and it was in the discharge of that onus that they engaged such services only for
protection of patent goods manufactured by them and does not extend the said service in any
other matter. It is an admitted fact that they failed to submit any such evidence before the
adjudicating authority. I ful“_cher‘observe that they also not tried to adduce any such proof before
the appellate authority though they have enough time. I further observe that this issue was
decided by Commissioner (Appeals) vide his OIA No.AHM-EXCUS,-001-APP-001-2015-16
dated 12.08.2015, wherein the credit was denied. In the circumstances, there is no reason to
construe that the said service availed by the appellant was bearing only on the manufacturing
business of their export goods. In the circumstances, I do not find any merit - in the argument of

the appéllant. Therefore, I uphold the decision of the adjudicating authority.

(i)  Renting of Immovable Property:

12 The appellant has contended that the said service is availed by them in relation to the

evidence/documental support for their ‘clalm that the,f nted premises taken by group of AIA
Engineering Ltd is engaged in job work busmess anc{ Wl_ '\chénot the part of the appellant and also

no evidence was furnished by the appellant that the sa1d job work premises are part of them. I
observe that this issue was decided earlier by the Commissioner (Appeal), vide OIA No.AHM-
EXCUS-001-APP-001-15-16 dated 12.08.2015. In the said OIA, an input credit on such service
was allowed in respect of M/s AIA Engineering works (Unit-2). It is fact that storage of input

and final products is an integral part of manufacturing activity and the services related to such
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activities are fall within the ambit of the definition of input service. In the instant case, it was
observed by the adjudicating authority that the appellant has availed such credit in respect of
rented premises, which was utilized by their group of units for storage of goods, job v"vorks etc. In
the circumstances, the appellant is entitled only for the said credit on the basis of quantum of job
works, storage of inputs etc utilized by them. In the instant case, I observe that the appellant has
used the rented premises taken by group of AIA Engineering Ltd and used for job works, storage
of inputs as well as finished goods etc. and no evidence was furnished by them that they are also
in part of utilizing the said premises and taken the credit according to ISD. It is the responsibility
of the appellant to provide evidence as well as related documents in respect of credit taken before
the adjudicating authority for his satisfaction, however, they failed to do so. Further, they also
failed to submit such evidence before the appellant authority. In the circumstances, with respect
to above cited OIA, I feel that one more chance may be granted to the a;ppellant for submitting
such details before the adjudicating authority in respect of input service credit taken on Renting
of Immovable Prqperty utilized by them proportioné’cely. Therefore, I remand this issue for fresh

consideration to the adjudicating authority.

13. In view of above discussion, I uphold the decision of adjudicating authority in
respect of input service credit on (i) Banking and otheér financial service; (ii) Legal consultancy
service and in respect of credit on Renting of Immovable Property, I remand :. the case for fresh

consideration. The penalty imposed under Rule 15(1) of CCR is accordingly modified.
ATl §RT ot & 918 3TdTell &1 [AUCRT ST aiich & TR SITAT 1 The appeal filed by

the appellant stand disposed of in above terms. \
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To, .
M/s AIA Engineering Ltd (Unit-13) ‘
Plot No.14, Girnar Scooter Compound, t
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Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

2. The Commissioner of Central Excise, Ahmedabad-I.

3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad - I

4. The Dy./Asstt. Commissioner, Central Excise, Division -V, Ahmedabad-I
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6. P. A. file.
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